463 10/5/66
Memorandum 6G-060
Subject: Study 53(L) - The Evidence Code (Agricultural Code Revisions)

A tentative recommendation on this subject (dated June 30, 1966) was
widely distributed by the State Department of Agriculturs to all interested
persons and organizations. The department has advised us that a number of
favorable comments were recelved. Objection was made to the proposed
revision of only one section,

At the August meeting, the Commission directed that a technical,
nonsubstantive change be mnde in various sections of the tentative recommendation.,
We have made this change and prepared a revised recommendation {dated
October 1, 1966). Two copies of the revised recormendation sare attached.
Please mark your suggested revisions on one cony and return it to the staff
at or before the October meeting.

Exhibit IT (yellow) conizine the comments > Fredrdick H. Hawkins and
these comments represent the views 2>f the Conners Leogue.

Mr. Hawkins does not obhject to the deletion of the reference t2 "eourts
in this state"” g5 long as there is some official 1legislative history showing
that this deletiocn was made {9 remove unnhecessary language. Our Comments
to the various sections will provide this official legislative history and
will, we anticipate, be printed by the code publishers under the pertinent
sections.

Mr. Hawkins objects to the revizimn of Section 753.5. He believes that
the presumption should be one affecfing the burden 2f producing evidence,
rather than the bhurden of proof. He points out, and the State Department
of Agriculture confirms, that the inspections are nade by the State, not by

the canner.
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Professor Degnan's comments are attached os Exhibit TII (green). He
questiong why most presuptions affecting the burden do not apply in a
criminal actisn. ¥ou will recall that we adopted this policy because we
were advised that the presumptions were drafied with civil actions in mind
and that they are not used in criminal actions.

Professzor Degnan also questions the deletion of language from Section
438 (relating to administretive investigations). The department concluded
that this was a desirable deletion and the staff strongly believes that
it is a desirable deletiom,

In view of a comment in Professor Degnan's letter, we plan to revise
81l of the Comments relating to provisions concerning samples to delete any
implication that those provisions ereate a hearsay exception. We will,
however, retain the portion of the Cosment to the sections that make
inspection certificates prima facie evidence to indicate that those sections
create a hearsay exception for the certificate,

There are a few technical errors in the revised recommendation which
we will pick up when we prepare it for the printer. For example, the words
"prima facie evidence" should not be deleted in Section 10LO.

We have been advised by the consultant to the Senate Fact Finding
Committee on Agriculture that the Cumittee does not plan t5 include any of
aur revisions in its recodified Agricultural Code because I could not assure
the Committee in a letter I wrobte to them that the changes were nonsubstantive
changes that made no change in existing law, This creates no seribus
problem since we can make conforming amendments in the recadified Agricultural
Code in sur bill. We do not propose, however, to include such conforming

amendments in the  propzsed legislation that will be contained in our
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recommendation to the Legislature. We can regquest that the Leglslative

Counsel draft the conforming amendments after the recodified Agricultural
Code bill has been introduced and the Commission can, at that time, deter-
mine whether a special legislative committee rport is needed to make the

Comments contained in our report evidence of legislative intent.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Avguse 16, 1966

Mr. W.d, iot, Jr., Chinsf,
Divislon of mir: Industxry
arteat of Agriculture
1220 "N Streat
Sacrasentc, Californda

Pear Mr. Bunt: .

Tin lotter will ssrve as Dalry Instftute®s reply
te (L) z:su:r roquest aod (Z) Mr. DeMoully's reques: con~
talaad din hils letter of Jugust 10, 1966, for commoat
upon the Celdfornia Law llevision Comsdissfon's "“Tentatlve
Blecomntaniatfion ulal:inﬁ 1o the Evidence Cade (Agricul-
tural Conie Revigioms) .

So Lar as Deiry Iostirute is concermud we fully
tmdorsme M. DuMoully's introductory four ypage uxplanas
tion saodl Eecl that bay treated particularly well
(ia the pezond complete Emraar of page 3 of hia
m‘latuiiun]» tha Commisaion®s classificstion of cuxrtain

cultural. Code pr.rugudicms as betwaen gotions for
civil enfivrcement snd criminnl actions, Yeu alresdy
bava coplos of Deiry Imstiture's brief suiwmitted to the
Comulusfon at & hearing fim | Beach, Califoreda, on
July 21, 1h66. Mr. Deboully also previowsly r«:aiv\bd 4
copy . f{nmm', for the convenience of youxr respective
£Eiles L em:lose an additisual copy of this brief for esch
of youw. The emclosed brief Fully supports the Come
sdeiion’s recommendations ms to revisfon of two sectious
of the &ixﬂ-c‘ul.tural Codar Lt which Dalry Institute is
vitully nl:mngmd. nanely, Section 65i (Hection ¢ of
the Commiguion's recommendytions) amcd Seetdom 4135
(Section 3! of the recommendations) .

8o fm as the remalnder of the Commsmion's
recamendaiicas are concerasd Dalry Institute would
thimk Lt urpra-priam to indicate that it will be in
accxd wich wvhatever position the Departaunt reconmends
a8 o swch sections. All of these remuirning sections
ave of eourse of great {mportance to the HNepartment,



Mx. W..J. Bmt, Jv.
Magast 16, 196
Fage Two i

Howawer, in dayeto-day enforcemeat: of tha codes Lu
veapect ko the dairy Industxy they do not: samme. Hmper-
tance to the dai fodiag ey dn the sane anmmer an Seetlon
651 ad Bection 4135. dccordingly, Dalry lustictule fully
supparts the proposed wecxmusndatlons .

1 beliove all the ﬁmresﬂ:lﬁ; should mafficlently take
care of your xequest and that of M. DeMoally. LI edther
of you nized anything farther please lot we know, In the

meanehile § agein express appreciation o Mr. DaMully amd

to the Coonilselon for the couxtesies shown e at the
and for the Commignion's vespmse to Dalry
Tuacitutets belef and presentation.

Wery truly powce,
‘C’:Q.AM‘JA %m-)ﬂrc

ES: pos
EncLosmx i

cor R, J.s Beclus
John R. Dedtoully
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Lokal LM CE OF
PILLSBURY, MADISON & 5UTAD
STARIARS e BuIiBiMG
Zts MubM HTRLET
SAN FRAMNSISCL, CALIFORPMUL S410q

TELE eIkl 42 .13
MRAEL T DD 412

August 12, 1966,

Canners Leagne - Agricultural
Tode Amerdment Prugose oy
Calffaenly Law Revision
Cammisa ion

Mr, W. 3, Slawson, Chiefl,

Bureatt 2 Maret Enilorcerent,

Department of Agriculture,
1220 W-Etrent,
Saeranentys, Calirn:nia.

Dear Bill:
f - Atbached are my copments on Uhe propopals for amend-
ment Lo the Agricultniral Code praposed by the California Law
Revdsion Coumizalon. I have dlacussed this satter with Bobd
Marsh of the Carmers Lesgue who agrees with the enciosed com-

ment® and will therefore rot answer you separabely.

Tours very truly,

” ;{%’%’f ')éif-v

fredrick H, Hawkinz

Ene.
cet Me, Rabert J. Marszh lfﬁ |
iy
¥
!. fRne :
] j
i e e e——
- FAC




COMMENTS (OF PROPOSALS FOH AGRICULTURAL
CONE AMENDMENTS BY [ALIFORNIA
LAW REVISION COMMISSION

b

Seetion 18 - No obJection
Spetiana 115, 124 and 152 -~ No intenest
Seetion 169.97 - Ho objection

Seetiona 332.3, 3%0.4, 438, 651, £95 =2, 736.4 - No 1ntareal:
Section 751(b) - Wa have no objecticn tp bhe deletion of the

reference to "courts in this State” so icang as there 1= some

offietal legislative history showing that thls deletion was

~ made tO remove uANECEHBATY 1mgmg"=. 'Iha possible difficulty

\a that under scne Californis cases any change in the language
of a ptatute e assun:rﬂ to change the ndieemi.ng. The msu)t pright
be that admissibillty wcmld be cnnﬂn&d ko adntniatrat.he hear-
Inge wnly. Obwilously, the Law Rev:alon Ciawmi g8 ion duea not in-
tend this result, This same corment applies Lo sectionn 782
and 920, |
Section 763.5 ~ Ihe present law would aimm to charge the canner
for delays in inspectlon wiithout reg;ardl to the fact that in-
spection of tumatoes ld done by Ehe Staqtm. The Law Rewvislon
cmiﬂaion'n nugpent Loy would seem ToO strengthen this mistake
in €the law by retru'lrim; a canner to corvince the trier of the
fact that an undue delay in the .imspectfion vas the canner's fault,
C




C.

We thereforme object to the pu-r;o;;o»am‘! axendment and suggest that
the underscored sentence in the middle of page 26 be changed to
read as rollows: '

"The presumption established by this paragraph im a
presumpticn affecting the burden of producing evidence,”

Section 768 - Yo objection
Seetion 772 - Mo interent

Seetion 782 - Yo objectilen
Seetions 795, B41, 897.5 and 893 - ¥o interest
Seetlion 929 - o ob.jeuat:lo-n

Section 1240 - No objeetlon

Seetion 1393.5 -~ No objectlon
Sections 4135 and 41LB - No interest

17 Rbarkben

Ii‘redgck H, Hawkins




Memorandum 66-60 EXHIBIT ITT
UNIVERSITY OF CALIFORNIA, BERKELEY

T

SANTA BARBARA * SANTA CRUE

BERKELRY * DAVIS * IRVINE * LOS ANCELES * RIVEASIDE * SAN DIEGOD ¢ SAN FRANCISCO

SCHOOL OF LAW (BOALT HALL}
BERKELEY, CALIVORNIA 04720

September 8, 1966

Mr. John H. DeMoully

California Lsw Revision Commission
30 Crothers Hsll

Stanford Universiiy

Stanford, California

Dear John:

I received your letter of August 22 in Selt Leke just before
I left, and I took it with me to Los Angeles where I participated
in the C.E.B. summer program on Evidence. I have, therefore,
Jjust now had time to read the recommendations with some care and
form opinions on them.

Commercial Code. T see here no change from the earlier
memorandunm you supplied %o me and on which you have already
received my comments.

Agriculture Code. The stated object here, as under the
Commercial Code, was to make no substantive determination but
merely to classify existing presumptions in accord with the
apperent legislative intent. I do not attempt to second guess
on the classifications mede, and I certainly see none that strike
me as wrong on the face of it. I do have some question sbout the
reasons given for not meking most presumptions affecting the
burden of proof appliceble in criminel actions, and even about 2
possible ambiguity in the wording. I take it from the genersl

, pettern of wording that those presumptions that affect only the
c{’ burden;producing are intended to be applicable in criminal cases.

It would be gquite possible, I think, to preserve this scheme by
meking some presumptions operate as § 604 presumptions in eriminsl
cases and es § 606 presumptions only in civil cases, But this is
only a possibility I wish to mention; I do not recommend it as te
any particular presuvmption. It would be a middle ground between
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Mr. John H. DeMoully .
Page 2
September 8, 1966

having one operate as a strong presunption in a civil case and
as no presumption at all in a civil case or administrative o-
ceeding. There is something slightly anomalous in having wesk
presumptions extend to criminal cases but in giving strong
rresumptions no effect at all. Nor would this be unique; you
will recsll that the presumption that an arrest without a warrant
is unlawful applies in both civil and criminal proceedings, but
with different effect.

Another guestion I have sbout the Agriculture Code Recam-
mendation relates to the commentto § 438. (See p. 17.) This
indicates that no hearsay exception is needed to make investiga-
tive reports admissible in hearings conducted under thé Goverrment
Code, since there is no exclusionary rule against hearsay in such
proceedings. I agree thet that is true, but there is a mincr -
wrinkle. Under Gov. Code § 11513 hearsay is admissible, asnd it
may help suppert a finding, dbut hearsay which would be insdmissible
in a civil asetion (i.e., one under the Evidence Code) is not alone
sufficient to support a finding. Thus I think I see & minor change
in the law, if the report in guestion is one that would not other-
wise be admissible. Probably it can be argued that there is reslly
no change, because the stricken langusge creates only a hearsay
exception for administrative proceedings, and not for court proceed-
ings. Even if that be the correct construction, there is nevertheless
a repeal of the language which on its Pace mskes the reports of the
director “prime facie evidence of the matters therein contained."
We know from the past studies thet sometimes prims facie means
admissible as an exception to the hearsay rule, that it sometimes
means more, enough to support a finding, and that it may go so
far as t0 create a rebuttable presumption. By referring only to
the question of admissibility (and correctly concluding that there
is none)}, the comment here suggests silently that neither of the
other two questions are covered by the existing langusge of § 438.

This may be entirely correct. I merely raise the question
because I ar without sufficient knowledge sbout the Agriculture
Code in general or the operation of the department to have any
strong feeling about answers. .

I dc want to emphasize, however, that the question of wheat
heasrsay is admlssible under the Evidence Code does have meaning
in administrative proceedings generally because of the limitetion
of Government Code § 11513 referred to above. It is one thing to
sey that Evidence Code sections do not apply of their own foree 4o
nonjudicisl proceedings, and ancther to be sure that Evidence Cods
sections are not mede applicable by the provisions of some other
code. -



Mr. John H. DeMoully
Page 3
~ September 8, 1966

A third kind of guestion I have relates to provisions about
samples. An example 1s § 920, treated on page k1. (See also
§ 796.) Section 920(a), as proposed, makes a sample (here of
seed) taken in amccord with esteblished procedures admissible as .
evidence of the condition of the lot sampled, and provides as well
that the ssmple creates a rebuttable presumption of the condition
of the lot. Part (b} relstes to a report of analysis of the sem-
ple. I probably show my own ignorance of the subject matter when
T say that it seems to me that part (a) relates to the actual seeds
taken, as a semple. It seems to me that it is those seeds, pro-
perly identified, that can be received in evidence. The present
section functions not so much to make the sample adwissible, which
it would be anywey upon proper ldentification, but to make it
evidence that the whole lot bore the same characteristics as the
sample.

While the comment indicates that part {a} crestes a needed
hearsay exception, I don't see why one is needed if my apalysis
is correct. There is no hearsay. Part (b), msking the report of
anelysis sdmissible, does require the hearsay exception, of course,
and the section so states.

T+ is not clesr to me why the part {a) presumption apparently
does apply in & criminal action but the part (b) presumption
expressly does not. Both affect the burden of. proof.

These are the kinds of questions which the Recommendation
raises in my mind. ~ I talked to Mr. Herbert L. Cohen last week in
los Angeles, and I know from him that he worked with the Commiseion
on meking these proposals. He obviously has a 1ot of knowledge
gbout the Agriculture Code and the department that 1 do not have,
and some of the things which trouble me sbove provably have quite
simple explsnations.

s

tioms In Criminal Cases. I chose to discuss the

" Agrleulture Code recommendstions in the context of presumptions as
they are presently classified in the Evidence Code without repeat-
ing my eerlier argument that you cannot have a presumption which
requires the jury to return a verdict of guilty if the defendant
falls to produce conirary evidence. This does not mean that I
have changed my mind. I have just decided to wait. pptilt the courds
hold you unconstitutional. But to say that a presumption cannot
have the effect that § 604 purports to give it does not mean that
it ean have no effect at all, and I have no doubt that a court can
tell the jury that if the sample of seed was teken in sccordence



with departmental regulatioms, and if there is no contrary

evidence, then they may find that the sample was representative
of the condition of the entire lot.

Sincerely,

Ronan E. Degnan
Professor of Iaw
RED:ma
cct:  Herbert Cchen
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RECCMMENDATTICH
of the
CALIFORHIA LAW RFVISION COMMISSION
relating te
THE EVIDENCE COLE
Mumber 2 - Agriculturel Code Revisions
Upon recommendation of the California Law Revision Commission, the
Ilegislature at the 1965 legislative session enacted the Evidence Code.
At the ssme time, the Legislature directed the Commission to contime its
study of the newly enacted code.
The legislation that enacted the Evidence Code also amended and repealed
s substantial number of sections in other codes to harmonize those codes with
the Pvidence Code. One aspect of the continuing study of the Evidence Code is
the determinaticn of what additional changes, if any, are needed. in other
codes. The Commission has studied the Agricultural Code for this purpose and
has concluded that a substantial number of changes should be mede in that
code to conform it tc the Evidence Code.

A number of sections in the Agricultural Code create Or appear to create
;ebuttahle presumptions, but the Agricultural Code does nct specifically in=-
dicate the procedural effect of these provisions. Some of these sections
expressly create presumptions. Others provide that evidence of ome fact is
vorims facie evidence" of another. Under Evidence Code Section 602, the
legal effect of these sectlons is tc establish a rebuttable presumption:

"p statute providing that a fact or group of facts is prima facie evidence
of snother Tact establishes a rebuttable presumption.”
Evidence Code Secetion 601 provides that every rebuttable presumption is

-1-



elther a presumption affecting the burden of producing evidence or a presumption
affecting the burden of proof. Cenerally, presumptions affecting the burden
of producing evidence are those created solely to forestall argument over the
existence of a fact that is little likely to be untrue unless actually dis-
puted by the productlon of contrary evidence. See EVIDENCE CODE § 603 and the
Comment thereto., Presumptions affecting the burden of proof, however, are
designed to implement some substantive policy of the law, such as the
stability of titles to property. See EVIDENCE CODE § 605 and the Comment
thereto. Sections 604, 606, and 607 specify the prodedural effect of these
two kinds of presumptions. The Evidence Code classifies only a few presump-
tions, leaving to the courts the task of classifying other statutory and
decisional presumptions in 1ight of the eriteria stated in Evidence Code
Sections 603 and 605.

The general standards provided in the Evidence Code do not permit ready
classification of all of the presumptions in the Agricultural Code. In the
absence of legislative classification, it is likely that different courts
would reach different conclusions as to the proper classification of some
of the Agricultural Code presumptions, In any event, the effect of any
particular presumption could be determined with certeinty only after the
courts had had occasion to determine the classification of the presumption
under the criteria of Evidence Code Sections 603 and 605.

Tn order to avoid uncertainty and to cbviate the need for numerous
judicial decislons to determine the effect of the presumptions provisions of
the Agricultural Code, the Commission recommends that the code be revised
as hereinafter indicated. In making these recommendations, the Commission has

made no effort to reevaluate the policies underlying the various presumptions
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provisiens in the Agricultural Code. The revisions recormmended by the
Cormiission are designed merely (o offectunte the policies previously approved
by the legislature in the light of the subseguent enactment of the Evidence
Code.

In scme cases, the intended fuucticn of o partiecular presumption provi-
sign in the Lvidence Code--i.c., how it would hove been clagsified if the
draftsmen of that provision had they been aware of and had been applying the
Evidence Code distinction between presumptions affecting the burden of producing
cvidence and the presumptions affecting the burden of proof--is relatively
clear. In nany cases, howvever, the intended function of 2 presumption
provision is not clear, and an cducated guess must be made in light of vhat
appears to be the legislative purpose scught to be accomplished by that part
of the Agricultural Code in which the particular provision appears.

A muber of the presumptions in the Agricultural Code are particularly
difficult to classify and con be properly classified only if they are made
inapplicablc to criminal acticns. The presumptions thet are so limited in
the recormended legislation appear to have been created to give stabllity to
commercial transactions or to allocate the burden of proof in civil enforcement
proceedings for economic offenses. It is unlikely that the draftsmen of these
provisions had criminal actions in mind when the presurpticnsiarere created.
Accordingly, the recommended legislation classifles these presumptions as
presumptions affecting the burden of proof to give them the maximum effect in

givil actions but makes then inappdicable in criminal actions.



Although most of the revisions of the Agricultural Code are nceded 10
conform that code to the presumptions provisions of the Evidence Code, a2 few
sections of the Agricultural Code require adjustment to conform to other
provisions of the Evidence Code. The Commission's reasons for the revision

of these sections are indicated in the Corments to the recommended legislation.

The Commission recommends the enactment of the following legislation :

.



An act to amend Sections 18, 115, 124, 152, 160.97, 332.3, 340.4,

438, 651, 695, 7h6.k, 751, 763.5, 768, 772, 782, 796, Bhl, 8.5,

893, 920, 1040, 11¢6.1, 1267, 12€8.2, 1272, 1272.5, 1300.3-2,

1300.5, %135, and 4148 of, and to repeal Section 1105 of, the

Agricultural Code, relating to evidence.

The people of the State of California do enact as follows:




§ 18
SECCICN 1. Sceticn 10 of the Agriculiwrzl Code is amended to read:
18, In all matters arising under this code, proof of the
fact of possession by any person engaged in the sale of a commodity

ig-priEa-facie-evidenee establishes a rebuttable presumption that such

commodity is for sale. This presumption 1s a presurption affecting the bur-

den of producing evidence.

Comment. Numerous sections of the Agricultural Code prohibit the sale
of & commodity that is not in compliance with standards established by statute
or regulation. "Sell" is defined +in Agricultural Code Bection 2(3) to in-
clude "have in possession for sale." The purpose of Section 18 iz to facilitate
proof that a commodity in possesslon of a person engaged in the sale of that
kind of commodity is "in possession for sale.” 17 CPS. CAL, ATTY,.!GLW.

154 (1951). Cf. 21 OPS. CAL. ATTY. GEN, 171 (1953).

The effect of a presumption affecting the burden of producing
evidence is stated in Evidence Code Section 60k: "The effect of a presutp-
tion affecting the burden of producing evidence is to require the trier of fact
to assume the existence of the presured fact unless and until evidence is
introduced which would support a finding of its nonexistence, in which case
the trier of fact shall determine the existence or nonexistence of the
presumed fact from the evidence and without regard to the presumption.

Nothing in this sectlon shall be construed to prevent the drawing of any

inference that may be appropriate.”
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§ 115

SEC. 2. Section 11% of the Agricultural Code is amended
to read:

115. When any shipment of plants, or of anything against which
quarantine has been established, is brought into this State and is
found infested or infected or there is rezsonable cause to presume
believe that it may be infested or infected with any pest, the shipment
shall be immediately destroyed by, or under the supervision of, the
officer inspecting the same, at the expense of the owner or bailee
thereof, unless:

(a) The nature of the pest is such that no detriment can be
caused to agriculture in the State by the shipment of the plants out
of the State. In such case, the officer making the inspection may
affix a warning tag or notice to the shipment and shall notify the owner
or bailee of said plants to ship the same out of the State within 48
hours, and such owner or bailee shall do so. The shipment shall be
under the direction and control of the officer making the inspection
and shall be at the expense of the owner or ballee., Immediately after
the expiration of the time specified in the notice, said plants shall
be seized and destroyéd by the inspecting officer at the expense of
the owmer or bailee.

{b) Such pest may be exterminated by treatment or processing
prescribed by the director, and it is determined by the inspecting
officer that the nature of the pest is such that no damage can be
caused to agriculture in this State, through such treatment or processing,
or procedure incidental thereto. In such case, the shipment may be so

treated or processed at the expense of the owner or bailee In the



§ 115

manner, and within the time specified by the inspecting officer,
under his supervision, and if so treated cor vrocessed, upon

determination by the enforcing officer that the pest has been

exterminated, the shipment may be released.

Comment. The word "believe' is substituted for "presume" in the

iptroductory clause of Sccilon 115 to reflect the obviocus meaning of the
section and to eliminate the improper use of the word "presume." No pre-

surption is involved in the determiration referred to in Section 115.
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§ 124

SEC., 3. Section 124 of the Agricultural Code is amended to
read:

124, When any shipment of nursery stock, plants, or their
containers, or appliances, or any host or other carrier of any pest
brought into any county or locality in the State frem another county
or locality within the State, is found to be infected or infested with
a pest, or there 1s reascnable cause to preosume believe that said
shipment may be so infested or infected, the entire shipment shall be
refused delivery and may be immediately destroyed by or under the
supervision of the commissioner, unless the nature of the pest 1s such
that no damage or detriment can be caused to agriculture by the return
of sald shipment to the point of shipment. In such case the officer who
makes the inspection may affix a warning tag or notice to the shipment
and shall notify In writing the owmer or bailee thereof to return said
shipment to the point of shimment within 48 nours after such notifica-
tion. The owner or bailee shall, at his own expense, return said
shipment under the dirsction and control of said commissicner, and if
the owner or bailes fails to return it within the time specified, the
cormmisgioner shall destroy the same. If such pest may be exterminated
or controlled by treatment or processing prescribed by the commissioner,
and if it shall be determined by the commissioner that the nature of
the pest is such that no damage can be caused t> agriculture through
such treatment, processing, or procedure incidental thereto, such
shipment may be so treated or processed at the expense of the owmer or

bailee of said shipment in a manner and within a time satisfactory to

AN



§ 124
the commissicner, and under his supervision, and if so treated or
processed, said shipment may be released to the consignee. If it
shall be determined by the said commissioner that only a portion of
said shipment is infested or infected with a pest, or that there is
reasonable cause to presszme believe that only a portion of said shipment
may be so infested or infected, then only such portion of said shipment
may be destroyed or returned to origin or treated or processed as

hereinbefore provided.

Comrment. The word "believe” is substituted for "presume" in Section
124 to reflect the obvicus meaning of the section and to eliminate the
improper use of the word "presuwe.” Ho presucption is involved in the

deterrminaticn referred to in Section 12k,
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§ 152

SEC. Yy » Bzction 152 of the Agriculiurzl Code is amended
to read:.

152, All plants within a eitrus white fly distriet which are
infested with citrus white fly or eggs, larvae or pupae thereof, or
which there is reasonable cause to presume believe may be infested
with citrus white fly, are declared a public nuisance. The existence
of any known host plant of citrus white fly within the boundaries of
the district shall be deemed reasonable cause to presure believe said

host plant to be infested with citrus white fly,

Comment. The word "belleve" is substituted for "presume" in Section 152 to

reflect the obvious meaning of the section and to eliminate the improper
use of the word "presume." Ilo presumption is involved in the determination

referred to in Section 152.



§ 160.97
SEC. 5. Section 160.97 of the Agricultural Code is amended

to read:

160.97. Any person suffering loss or damage resulting from the
use or application by others of any pesticide, or of any substance,
method or device for pesticidal purposes or for the purpose of preventing,
destroying, repelling, mitigating or correcting any disorder of plants
or for the purpose of inhibiting, regulating, stimulating or otherwise
altering plant growth by direct application to plants must, within
sixty (60) days from the time that the occurence of such loss or damage
became known to him, or in the event a growing crop is alleged to have
been damaged, prior to the time ifty percent (50%) of said crop shall
have been harvested, provided, such loss or damage was known, file with
the county commissioner of the county in which the loss or damage, or
some part thereof, is alleged to have occurred, a verified report of
loss setting forth so far as known to the claimant the following: name
and address of claimant, type, kind and location of property allegedly
injured or damaged, date the alleged injury or damage occurred, nzme
of pest control operator allegedly responsible for such losg or damage,
and name of the owner or occupant of the property for whem such pest
control operator was rendering labor or services.

The filing of such report or the failure to file such report
need not be alleged in any ccrplaint which might be filed, and the
failure to file the repori as herein provided for shall not be a bar
to the maintenrance of a civil sction for the recovery of dsmages for

such loss or damage,.



§ 160.97
m-ﬁf:{'—: Sollvre v Yile the rlrmors ool pocuired shald
erente-a-rebutiable-precumpsien 1s evidence that no such loss
or damage occurred.
"pesticide’ means any economic poison as defined in Section 1061

of this code.

Comment. A presumption is not an appropriate method of accomplishing
the purpose of the third paragraph of Section 160.97. Under the Evidence
Code, the only effect of a rebuttable presumption is to shift either the
burden of proof or the burden of producing evidence. See Evidence Code
Sections 601, 604, and 606 and Comments thereto. Since the person required
to file the report under Section 160.97 already has the burden of proof
and the burden of producing evidence, the third paragraph of that section
can have no effect.

Prior to the enactment of the Evidence Code, the presumption that

arose upon proof of failure to file the report was itself evidence that

no loss or damage occurred. This resulted from the former rule that a

presumption vas evidence that had to be weighed against conflicting evidence.

Smellie v. Southern Pac. Co., 212 Cal. 540, 299 Pac. 529 (1931). Section

600 of the Evidence Code abolished this rule. Hence, Section 160.97 has
been revised to restore the substantive effect that it had before the

Fvidence Code was enacted.



§ 332.3
SEC. &. Section 332.3 of the Agricultural Code iz amended to read:

332,3. In all suits at law or in eguity, when the title to any animal
is lnovolved, proof of the brand or brand and marks of the animal shali-be

pripa-feeie-evidenee establishes a rebuttable presumption that the owner of

the brend or brand and mark was the owner of the animal at all times during
which the brand or brand and mark was duly recorded as provided in this code.

This presumption is a presumption affect the burden of proof.

The right of any person to use such brand or brand and mark may be

established by a certified copy of the brand records on file in the Bureau

of Livestock Identification.

Comment. The effect of a presumption affecting the burden of proof

1: .tated in mvidence Code Section &06; nThe « .  « of a presumption

affecting the burden of proof is to impose upon che party against whom it
operates the burden of proof as to the nonexistence of the presuped fact.n
(lassifying this presumption as a presumption affecting the burden of
proof clarifies which of two possibly conflicting presumptions will prevail.
The Section 332.3 presumption, being a presumption affecting the burden of
proof, prevails over the presumption provided bty Evidence Code Section 637

that the things which a person possesses are presumed to be owned by him.

14



§ 3h0.4
SEC. 7. Section 340.4 of the Agricultural Code 1s amended
to read:
34C.4. Proof of possession or ownership of cattle with an
unrecorded, forfeited, or cancelled brand is-prima-faeie-evidense

establishes a rebuttable presumption that the person in possession

or the owher cof the cattle has branded them with such brand. This

presumption is a presumption affecting the burden of proof,

Comment. Agricultural Code Section 3L0.1 provides that it is un-
lawful to use an unrecorded, forfeited, or canceled brand. Section 340.4
is designed to further the public policy against such brands by making it
unlawful for a person to own or possess cattle with an unlawful brand
unless he can establish that he was not the one who branded the cattle.

The offense under Sections 340.1 and 340.4 is analogous to the
provision of the Dangerous Weapons' Control Law (Penal Code Section 12091)
that makes possession of a firearm whose identification marks have been
tampered with presumptive evidence that the tampering was done by the
possessor. Penal Code Section 12091 requires the possessor to produce
sufficient proof to raise a reascnable doubt that he tampered with the

identification marks. People v. Seott, 2k Cal.2a 774, 151 P.2d 517 (194h4).

Under the Evidence Code, as under the previocusly existing law, Penal Code
Section.12091 has the effect of making it a matter of defense for the person
in possession of the firearm to show that he is not the one who tampered
with the identification marks. Agricultural Code Section 340.4, as amended,
has the same effect., EVIDENCE CODE § €06 ("The effect of a presumption
affecting the burden of proof is to impose upon the party against whom it

operates the burden of proof as to the nonexistchee 0f the presumed fact."),

-15-



§ 3k0.b

When Section 340.4 applics in o eriminal. case, the defendant con esteblish

his defense by merely raising a reasonable doubt that he was the person
who used the unlawful brand on the cattle owned or possessed by him. See
Evidence Code Section 6C7 and the Comment thereto. In a civil case, the
defendant would have to establish his defense by a preponderance of the

evidence. See Evidence Code Section 115.

-16-



§ 438
SEC. 8. Section 438 of the Agricultural Code is amended

to read:
438, The director is authorized to male any and all necessary
investigations relative to reported viclations of this division,

as provided by Article 2 {commencing with Section 11180) of Chapter 2

of Part 1 of Division 3 of Title 2 of the Government Code. £eples
ef-reeordBr-svditn--and-reperts-of-qudits;-ingpeetion-eeriifieatesy
eer%ified—reper%s;-findiags-aﬁé—ai&-p&gere-aﬁ-ﬁiie-in—the-effiee-e£
the-direetor-ghall~be-prima-faeie-evidenee-of-the-pattera-therein
ecntainedy-and-may-be-admitsed~into-evidenee-in-any-hearing-pureuant

te-gaid-ardiele~-pf-the-Oaveranecni-Ceday

Comment. The second sentence of Section 438 has been deleted because
it is unnecessary. The article referred to authorizes the director to

conduct investigstive hearings. The deleted sentence merely suthorizes

the cdmission of departmental records in such hicarings. The sentence is
unnecesssry for this purpose since the Govermicnt Colc Joes net 1liiit tﬁé
atrdicolon of evilence in investigative hearings. The cuthority to introduce
such records in administrotive hearinzs 1s bosed on Govermment Code Section

11513 and is uwncffected by the ancndment of this sectien. ' -

LY

-17-
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§ 651

SEC. 9. Section 651 of the Agricultural Code is amended
to read:

651. As used in this division, "imitation milk product” means
any substance, mixture or compound, other than milk or milk products,
intended for human food, rade in imitation of milk or any milk product.
Proof that any fat or oil other than milk fat has been combined with
any milk product and that the resulting substance, mixture, or com-
pound has the outward appearance and semblance in taste and cotherwise
of & milk product and is so0ld for use without Ffurther processing shail

be-prima-faeie-proef egtablishes a rebuttable presumption that such

substance, mixture, or compound is an "imitation milk product.” This

presumption is a presumption affecting the vwiuen of froof, but

it does not apply in a criminal action. This section shall not

apply to any substance, mixture, or compound in which the presence

of 0il or fat other than milk fat is expressly permitted and

provided for in this division.

Comment. Under Evidence Code Section 606, the effect of a presumption
affecting the burden of proof "is to impose upon the rarty against vhon
it operates the burden of preoof as to the nonexistence of the presumed

Pact."

-18-



§ 695
SEC. 10. Section 695 of the Agricultural Code is amended

to read:

695. Prcof of the uge of any container, cocbinet or other dairy
equipment by any person other than the person, or assoclation whose
narc, mark, or device shzll be upon the same, and other than the
merbers of any asscoclation registering the same, without the vritten
consent provided for in Section 690, or of the possession by any
Junk dealer or dealer in second-hand articles of any such containers,
cabinets or other deiry equipment, the description of the name,
mark or device of which has been so filed and published as

aforeseld is-presumpiive-evidenee establishes a retuttable pre-

sumption of unlawful use of or traffie in such containers, cabinets

or other dairy equipment. This presumption is 2 presumption affect-

ing the burden of prool.

Comment. Section 695 is a part of a comprehensive statute designed

to regulatc use of containers and other dairy equizment marked with a

registered brand. In substance, the statute requires that any person who

finds or receives such equipment must return it to the owner wvithin seven

days {Scction 692) and prohibits use or sale of such eguipmeni by any

person other than the owner vithout the owner's written permission {Section

Section 695 facilitates proof of a violation of the statute by

creating a presumption that operates to placc on the person who uses

such container or equipment or upon the junk dealer or second-hand dealer

in possession of such container or eqguipment the burden of proving that

hié 'use or possession is not unlavful. Sce TEVIDENCE CODE § 606

-19-



{"The effect of o presunpition arfecting the burden of prooi is to impose
on the party ageinst whom it operates the burden of proof as to the non-
cxdstence of the presumed fact."),

then Section 695 applies in a criminal action, the defendant can
establish his defense by merely raising a reasonable doubt as to the
unlewfulness of his possession or use. Sec Evidence Code Section 607
and the Comment thereto. In a civil case, the defendant would have to
establish that his possession or use was lawful by a preponderance of the

evidence. 8See Evidence Code Section 115.

-20-
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SEC. 11. Section 746.h of the figricultural Ccdec is amended
to read:

746.4  (a) A1l hendlers, including produce-hondlers, shall
keep complete and accurate records of all milk fat which they
purchase, or possession or control of which they acquire from
producers in the form of unprocessed milk, cream, or in any
other unprocessed form. Producer-handlers shall include their
ovn production in such records. They shall also keep complete
and accurate records of all milk fat utilized by them for
processing. Such rccords shall be in such form and contain
such inforration, relevant to the purposes of this chapter, as
the dlrcctor may, by order or regulatlon, preseribe, shall be
preserved for a period of two (2) years, and shall be open to
inspection at any time on the rcquest of the director. The
director way, by rule, order, or regulation, require every such
nandler and producer-handler to file with him returns on forms
to be prescribed and furnished by him, giving the information,
or any part thereof, of vhich sald first handlers are required
to keep records, as aforesaid.

(v) In the cese of apy failure of any handier or producer-
handler to makc adequate returns, vhen required, the director
shall estimaete the amount of delinquency from the records of
the deperiment, or from such other source or sources of informa-
tion as may be available, and in any action by the director to
recover fees hereunder, o certificate of the director showing the

amount determined by it to be required to be paid by the person

-21-



§ T46.4
rcquived to pay the fees shald-be is prima facie evidence of the

fact of delinguency of the amount due. The presumption established

Corment, Subdivision (b) of Section 746 not only creates an exception
to the heersay rule but alsc a presumption., EVIDENCE CODE § 602 ("A statute
providing that a fact or group of facts is prima facie evidence of another
fact establishes a rebuttable presumption.”). BSince the presumption is a
presumption affecting the burden of proof, the person who claims that the
amount estimated by the director is not correct has the burden of proof
to establish the correct amount. EVIDENCE CODE § 606 ("The effect of &
presurption affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the nonexistence of the

presumed fact.").

-22.



§ 751

SEC. 12, Section 731 of the Agriculiural Ceode is ancended
to rcad:

751. (a) The director may investigate and certify to shippers
or other financizlly interested partics the analysis, classifica-
tion, grade, quelity or condition of fruit, vegetable or other
agricultural products, either raw or processed, under such rules
and regulations as he may prescribe, including the payment of
reasonable fecs.

{b) Every certificate relating to the analysis, clasgifica-
tion, condition, grade or guality of agricultural products, either
ray or processed, and every duly certified copy of such certificate,
shell -be -pevebred kg -2kl -ecurts -of the -Sabe - -Grlifornia a5
is prira facle evidence of tle truth cf tle sictcients therein
ccntained, if duly issued either:

(1) By the director under suthority of this code; or

(2) In cooperation betwoen federal and state agencles, authori-
ties, or organizations under authority of an act of Congress and
an act of the legislzture of any state; or

(3) Under authority of o federal statute.

(e} The precurption cotablished bty cutdivicion {b) is =2

presutption affecting the burden of proof, tut it dces not apply

in & ecrinimnl acticn.

{4) Any certificate issued by the State under the provisions

of this chapter or bty any personm shall truly state the grade,

-23-



§ 751

gquality and conditicn of the product or products certified, and a true
cOpY Gf any such certificate shall be furnished to the director or
to the commissioner of the county where the shipment originated; on
demand made in wr{ting. ’

(e) Nothing in tﬁis chapter applles to any investigation
made or any certificate issued by any person, firm or ccrporation
in respect to canned or dried fruit shipped, packed or stored by
it or to any investigation made or any certificate issued by any
bona. fide chamber of commerce, board of trade or other bona fide
nonprofit association of producers or merchants in respect to canned
or dried fruit sold, shipped, packed or stored by any of its members
or other persons for whom it may make any such inspection or issue
any such certificate.

Lfl The director is authorized to cooperate with the United States
Department of Agriculture in carrying out the provisions of this

chapter.

Comment . Subdivisioﬁ (L) of Sectiocn 751 Lot only provides an exception
to the hearsay rule and the best evidencé rule but also establishes a presumption.
EVILENCE CCIE § 602 ("4 statute providing that a fact or group of facts is prima
facie evidence of another foct establishes a rebuttable presumption.”).
sutdivision (c) classifies the presurption cstablished by subdivision
{b) as cne affecting the burden of proof. EVIDENCE CODE § 606 ("The effect
of o presumption affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the nonexistence of the
presumed fact.").
The words "shall be received in all courts of the State of California"

have been deleted as unnecessary.
2.



§ 763.5

SEC. 13 . Section 763.5 of the Agricultural Code 1s amended
to read:

763.5. Each lead of tomatoes offered for delivery by a grower
to a canner in accordance with the terms of a contract between them
gshall be given such inspecticn as may be required without undue
delay and within a reasonsble time after such loed arrives at the
cannery or other point specified for such inspection.

Any load of tomatces so offered for inspection and delivery
that is rendered unsuitable for canning purposes ag a direct result
of unwarranted delay in inspection, wilfully or negligently caused 1
or permitted by the canuer, shall be paid for by the canner at the D
full price agreed upon for tomatoes suitable for canning purposes
and on the basis that such tomatoes were of the grade, quality, and
condition stipulated in the contract. If no price is st;pulated in
the contract, payment shall be made by the canner to the grower on
the basis of the then prevailing market price for tomatoes of the
grade, gquality and condition specified in the contract.

In addition to any other remedy, the grower so offering for
inspection and delivery any load of tomatoes who has lncurred any
added handling costs as a direct result of the unwarranted delay in
inspection and delivery, wilfully or negligently caused or permitted
by a canner, may recover the amount of such added handling costs by
an actlon at law against such canner.

A delay in such inspection and acceptance for delivery for a
period of six hours or more after a load of tomatoes is offered for
inspection and delivery in accordance with the terms of a contract

between the grower and the capner ghall-be-priea-faeie-evidenece-thas
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sueh-delay-was is presumed to be unwarranted and csused by wilful-

ness or negligence on the part of the canner; pyevided;-kevevews
thas but during 15 2h~hour peak periods in any tomato canning sea-
Sﬁn”gn-&elay—éa-sueh-iﬂS§ee%ien-aﬂé-aeeegtaaee—ef-éelivery-shail
pet-be-priEa-faeie-evidenee-that-sueh~delay-vag-cansed-by-witful-

Befg-er-negiigenee-er-the-part-af-the-earner this presumption does

not apply unless such delay covered a periocd of more than 12 hours.

Such peak pericds shall be the periods of maximum delivery as shown
by the records of the canner and shall be designated by the canners
for each cannery or other specified inspectlion point promptly after
the close of each tomato canning season by posting a notice of the
peak periods for each cannery or inspection point in a conspicuous

place at such cannery or inspection point. The presumption estab-

lished by this paragraph is 2 presumpiion affecting the burden of

proof.

Ho grower shall have any rights under this section unless he
shall regidter each load of tomatoes with the canner at the time he
offers such lecad for inspection and delivery. Such registration
shall be mafe by obtalning from the canner a certificate, which such
canner is hereby reguired to furnish, stating the time of arrival of

the load at the cannery or other specified inspection point.

Corpcite The presiaption ercoved vy woe soucc parcgreph 61 Scetiun

- T63.5 is a presumption affecting the burden of proof. As a result,

when the grower establishes that a load of tomatces was repdered

unsuitable for canning purposes because it was not inspected within the

time specified in the section, the camner has the burden of proof to

-2H-



§ 763.5
establish that the delay was not willfully or negligently caused or permitted
by him. EVIDENCE CODE § 6C6 ("The effect of a presumption affecting the burden
of proof is to irpose upon the party ageinst whom it operaics Gie burden of

proof as to the nonexistence of the presumed fact.'}.
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§ 768
spe. 1k, Scetion 768 of the Agricultural Code is amended to
read:
768. The inspection certificate issued pursuent to the pro-
visions of this chapter skaii-ke is prima facie evidence of the
percentage of defects according to the definition of such defects

as defined in this chapter. The presumption established by this

section is a presumption affecting the burden of proof, but it does

not apply in a criminal action.

Comment. Section 769 not only creates an exception to the hearsay
rule but also a presumption. EVIDENCE CODE § 602 ("A statute providing
that a fact or group of facts is prima facie evidence of another fact
establishes a rebuttable presumption.”)}. Under BEvidence Code Section 606,
the effect of a presumption zffecting the burden of proof "is to impose
upon the party against whom it operates the burden of proof as to the

nonexistence of the presumed fact.”
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§ 772
SEC. 15. Sg;tioﬁ'772 of the Agricultural Code iz amended to
read:
Tf2. The certificates provided for in this chapter skali-be
are prime facle evidence befere-aay-eeurt—;a-%his—gﬁgte of the true R

averege soluble solids test of all the grapes in the lot or load

under consideration.w;Thé présumption.gﬁtablishggrby th}é_séétion is -

a presumption affecting the burden of proof, but it does ndfrépply"“*U“ﬁ~

in a ecriminal action.

Comment. Section 772 not only creates an exception to the hearsay
rule but also a presumption. EVIDENCE CODE § 602 {"A statute providing
that a fact or group of facts is prima facle evidence of ancther fact
establishes a rebuttable presurption.”)}. Under Evidence Code Section 606,
the effect of a presumption affecting the burden of proof "is to impose
upon the party against whom it operates the burden of proof as to the
nonexistence of the presumed fact.”

The phrase '"hefore gny court in this State"” has been deleted as

unnecessary.
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§ 782

SEC. 15. -Scetion 702 of the Arriculiural Cade is onended to read:

782, The dirsctor and the cormissioners of each county of the state,
their deputies and inspectors, under the supervision and control of the
director shall enforce this chapter. The refusal of any officer
authorized under this chapter to carry out the orders and directions
of the director in the enforcement of this chapter is neglect of duty.

The director by regulation may prescribe methods of selecting
samples of lots or containers of fruits, nuts and vegetables on a
basis of size or other specific classification, which shall be
reasonably calculated to produce by such sampling fair representations
of the entire lots or containers sempled; establish and issue cofficial
color charts depicting the color standards and requirements established
in this chapter; and make such other rules and regulations as are
reasonably necessary to secure uniformity in the enforcement of this
chapter.

Any sample taken under the provisions of this chapter shadi-be
1c prica facic cvidcneo isg-sEy-eeurs-ia-this-Binies; of the truc con-
diticne of the crtirce lot in the exomiration of wiich said sample was

token. The precumption established by this parapgrech is o presumption

affecting the turden of jprcof.

A written notlice of viclation, issued by a duly qualified repre-
sentative of the director or ty commissioners, their deputles and
inspectors holding velid stendardization certificates of eligibility
as enforcing officers of this chapter, stating that a certain lot

of produce 1s in violation of the provisions of this chapter and
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§ 782
based upon the examination of such sample, skai2-be is prima facie evi-
dence y R-any-eourt-in-this-Siate; of the true condition of the

entire lot. The presumption established by this paragraph is a

presumption affecting the burden of proof, but it does not apply

in & criminal action.

Comment. The third paragraph of Section 782 not only creates an
exception to the hearsay rule but also a presumption. EVIDENCE CODE § 602
("A statute providing that a fact or group of facts is prima facie evidence
of another fact establishes a rebuttable presumption.”). The hearsay
exception exists and the presumption arises when it is established that
the sample was taken according to the method prescribed by regulation.
Since the presumption is cne that affects the burden of proof, it places
on the person claiming that the sample is not representatlve of the entire
1ot the burden of proving that to be a fact. EVIDENCE CODE § 606 ("The
effect of a presumption affecting the burden of proof is to lmpose upon
the party against whom it operates the burden of proof as to the nonexistence
of the presumed fact.”). Concerning the effect of the presumption in a
criminal action, see Evidence (ode Section 607 and the Comment thereto.

The last paragraph of Section 782 not only creates an exception to
the hearsay rule but also a presumption. The presubption is a presumption
affecting the burden of proct.

The phrase "in ary court in this 3tate™ has been deleted as unnecessary.



§ 796

SEC, 37. Section 796 of the Agricultural Code is amended
to read:

796. Grepefruit shall be (1) mature, (2) free from serious
decay, (3) free from serious damage by freezing or drying due to
any cause, (4) free from serious injury due to any cause, {5) free
frem serious scars, including those caused by insects, (6) free from
serious scale, (7) free from serious dirt, smudge stain, sooty mold,
rot residues or other foreign material, (8) free from serious staining,
(9) free from serious greenish or brownish rind oil spots, (10) free
frem serious spotting or pitting, (11} free from serious roughness,
(12) free from serious aging, (13) free from serious softness, (1k)
free from serious sunburn, (15) free from serious sheepnose.

The Tollowing standards shall be applied in determining whether
or not grapefruit meet the requirements of this section:

(1) Grapefruit are not mature unless (a) at the time of picking
and at all times thereafter the juice contains soluble solids, as
determined by a Brix scale hydrcmeter, equal to or in excess of five
and one-half parts to every part of acid contained iIn the julce {the
acldity of the juice to be calculated zs citric acid without water of
erystallization), except that in view of differences in climatic
conditions prevailing in the desert areas, which result in the
grapefruit grown in those areas having, at maturity, a higher percentage
of soluble solids to acid than the mature grapefruit grown in other
areas of the State, grapefruit produced in the desert areas are
considered mature if at the time of picking and at all times thereaflter,

the juice contains soluble solids, as determined by a Brix scale
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§ 796
hydrometer, egqual to or in excess of six paris to every part of acid
contained in the juice (the acidity of the juice to be calculated as
citric acid without water of crystallization), and (b) 90 percent
or more of the grapefruit, by count, at time of picking and at all
times thereafter have attained, on at least two-thirds of the fruit
surface, at least a minimum characteristic yellow or grapefruit color,
as indicated by Color Plate No. 19 L3 in "Dictionary of Color," Maerz
& Paul Tirst edition 193C. Grapefruit produced outside of this State
under climatic conditions similar to those prevailing in the desert
areas and offered for sale in this State shall meet the same maturity
standard as that prescribed for grapefruit produced in desert areas.

The geographical boundaries of the desert areas of the State of
California shall be defined as Imperiasl County, the portions of Riversilde
and San Diego Counties located east of a line extending north and south
through White Weter, and that portion of San Bernardino County located
east of the 115 meridian.

(2) Decay is serious if any part of the grapefruit is affected
with decay.

(3} Damage by freezing or drying due to any cause is serious if
20 percent or more of the pulp or edible portion of the grapefruit
shows evidence of drying or a mushy condition; and damage by freezing or
drying due to any cause is very serious if 4o percent or more of the
pulp or edible portion of the grapefruit shows evidence of drying or
a mushy condition. Evidence of damage shall be determined by as many
cuts of each individual grapefrult as are necessary.

(4) Injury due to any csuse is serious if the skin (rind) is broken

and the injury 1s not healed.
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§ 796

(5) Scars, including those caused by insects, are serious if they
are dark, or rough, or deep and if they aggregate 25 percent or more
of the fruit surface.

(6) Scale is serious if 50 percent or more of the fruit surface
shows scale infestation in sxcess of 50 scales per square inch.

(7) Dirt, smudge stain, sooty mold, rot residues, or other foreign
material are serious if an aggregate area of 25 percent or more of
the fruit surface is affected.

(8) Steining of the skin (rind) is serious if 50 percent or more
of the fruit surface is affected with a pronounced discoloration.

(9) Greenish or brownish rind oil spots are serious if they
cover an aggregate area of 25 percent or more of the fruit surface.

(10) Spotting or pitting is serious if the spots or pits are
sunken and cover an aggregate area of 10 percent or more of the
fruit surface.

(11) Roughness is serious if GO percent or more of the fruit
surfact is rough and coarse, or lumpy.

(12) Aging is serious if one-third or more of the surface of
the grapefruit is dried and hard.

(13) Softness is serious if the grapefruit is flabby.

(14) Sunburn is serious if it causes decided flattening of the
fruit and drying and discoloration of the skin {rind} affecting more
than one-third of the fruit surface.

(15) Sheepnose is serious if the stem end of the grapefruit
protrudes decidedly.

Phe compliance or ncncompliance with the standards for grapefruit
prescribed in this chapter, except as to maturity, may be determined from

a representative sample taken as follows:
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§ 796

{2} Uhen in containers the sample shall consist of not less than
10 percent, by count, of the grapefrult in each of the containers
selected as the sample,

(b) vhen in bulk the sarple shall consist of not less than 100
grapefruit, except that where the total number of grapefruit in the bulk
lot is less than 1,000 grapefruit a representative sample shall consist
of 10 percent of the grapefruit.

Each individual grapefrult may be examined for one or all of the
defects, except as to maturity, btut only one defect shall be counted
or scored against any individual grapefruit.

The officilal sample for testing for maturity of grapefrult shall
consist of not less than 30 grapefruit.

Any such sample s0 taken dhaii-esnstidtuie iz prime facle evidence

of the character of the entire lot from which such sample was taken s

se-provided-in-Seetion-782-of-shin-eede . The presumption established

by this paragraph is a presumption affecting the burden of proof.

Tolerancee to be gpplied to certain of the forepgoing standards are
hercby established. The grapefruit in any one container or bulk lot
shell be decmed as a whole to meet the reguirements of Standards
Tumbers 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14 and 15 of this section
so long as not over 10 percent, by count, of the individuel grapefrult
in such container or bulk lot are below said standards, and so long
as not over 5 percent, by count, thereof are below any one of said
standards. The grapefruit in any cne container or btulk lot shall be

deemed, as g vhole, to meet the requirements of Standard Number 3
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§ 796
of this section so long as not more than 15 percent, by count, of the
individual grapefruit in such container or bulk lot are seriously
damaged by freezing or drylng due to any cause, but not to exceed
one~third of this tolerance shall be allowed for very sericus damage

by freezing or drying due to any cause.

Comment. The next to last paragraph of Section 796 not only creates an
exception to the hearsay rulc Lut alsc a presucption. EVIDENCE CODE § 602
("4 statute providing tkat a faet cr group of facts is prica facle evidence of
another fact establishes a rebuttable presumption.”). The hearsay exception
exists and the presurption ariscs when it is established that the
sample was taken according to the method prescribed in the section. GSince

the presumption is one that affects the burden of proof, it places on the
person claiming that the samplie 1s not representative of the entire lot

the burden of proving that to be a facte EVIDENCE CODE § 406 ("The effecto f
a presurption affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the nonexistence of the
presumed fact."). Concerning the effect of the presumption in a criminel
action, see Evidence Code Section 607 and the Comment thercto.

The phrase "as provided in Section 782 of this code' has been deleted

a0 unnCCesenry.



§ 841
SEC. 18. Section 841 of the Agricultural Code is amended

to read:

841, The director and the commissioners of each county of
the State, their deputies and inspectors, under the supervision
and control of the director shall enforce this chapters. The refusal
of any officer authorized under this chapter to carry out the orders
and directions of the director in the enforcement of this .7..-
chapter is neglect of duty.

The director by regulation may prescribe methods of selecting
samples of lots or containers of honey, which shall be reascnably .
calculated to produce by such sampling falr representations of the
entire lots or containers sempled; establish and issue official color
charts depicting the color stendards and roculrenencs established
in this chpter; and meke other rules and regulations as are
reasonably necessary to secure uniformity in the enforcement of this

chapter,

Any sample taken under the provisions of this chapter shail-be
is prima facie evidence yin-apy-ecuri-in-this-States; of the true
condition of the entire lot in the examination of which sald sample

was taken. The presumption established by this paragraph is a pre-

sumption affecting the burden of proof.

Comment. The last paragraph of Section 841 not only creates an exception

to the hearsay rule btut also a presumption. EVIDENCE CODE § 602 ("A statute

providing that a fact or group of facts is prime facie evidence of another

fact establishes a rebuttable presumption.”}. The hearsay exception ezists

and the presumption arises when it is established that the

sample was taken in accordance with the regulations. Since the

presumption is one that affects the burden of proof, it places on the
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person claimning that the sample is not representative of the entire lot
the burden of proving that to be = fact. EVIDENCE CODE §606 ("The effect
of a presumption affecting the burden of proof is to impose upon the party
ageinst vhom it operates the burden of proof as to the nonexistence of the
presumed fact."). Concerning the effect of the presumption in a criminal
action, see Evidence Code Sectlon 607 and the Comment thereto.

The phrase "in any court in this State" has been deleted as unnecessary.



§ 892.5

SEC. 19. Section 892.5 of the Agriculiural Code is amended
to read:

892.5. The director mey investigate and certify to shippers
or other financially interested parties the grade, gquality and
condition of barley. 8eid certificates shall be based upon the
United States standards for barley and shall-ke are prime facie
evidence of the truth of the statements contained therein. The

presumption establiched by this section is 2 presumption affect-

ing the burden of proof, but it does not apply in a criminal

action.

Comment. Section 892.5 not only creates an exception to the hearsay
rule but alsc a presumption. EVIDENCE CODE § 602 ("4 statute providing
that a fact or group of facts is prima facie evidence of another fact
establishes a rebuttable presumption.”). Under Evidence Code Section 606,
the effect of a presumption affecting the burden of proof is to impose
upon the party against whom it operates the burden of proof as to the

nonexistence of the presumed fact."
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SEC. 20. Section 893 of the Agriculiural Code is amended to
read:

893, The director shall inspect and grade upon regquest ang
certify to any interested party the quality and condition of any
field crop or other agricultural product under such rules and
regulations as he may prescribe. Certificates issued by authorized
agents of the direcior skall-be-reeeived-in-ithe-eouris-in-the-State
a8 are prima facie evidence of the truth of the statements therein

contained. The presumption established by this section is a pre-

sumption affecting the burden of proof, but it does not apply to a

criminal action. Such inspection shall not be rade or such certi-

ficates issued by any person not specifically authorized by the

director in reference to any field crop product for which State

standards have been established. Ahy person so authorized shall
comply with the rules and regulations issued by the director

reletive to the certification of field crop products.

Comment. Section 893 not only creates an exception to the hearsay
rule but 2lso a presumption. EVIDENCE CCDE § 602 ("4 statute providing
that o fact or group of facts is priga facie cvidence of another fact
establiches o rebuttable presurpticn.”). Under Evidence Code Secticn €06,
the effect of & presumption affecting the burden of proof "is to impose
upon the party against whom it operates the burden of proof as to the
nonexistence of the presumed fact.”

The phrase "shall be received in the courts in the State" has been

deleted as unnecessary.
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SEC. 21. Section 920 of the Agricultural Code is amended to
read:

920. (a) Any sample taken by an enforcement officer in
accordance with rules and regulations promulgated under the pro-
visions of this article for the taking of official samples shall-ke
is prime facie evidence y-in-any-esdrt-in-shis-State; of the true
condition of the entire lot from which the sample was taken. The

presumption established by this subtdivision is a presumption affect-

ing the burden of proof.

{b)} A written report issued by the State Seed Laboratory show-
ing the analysis of any such sample shall-be 1s prima facle evidence
in-any-eours-in-this-statey of the true analysis of the entire lot

from which the sample was taken. The presumption established by

this subdivision ie & presumption affecting the turden of proof,

but 1t does not apply in a crimlnal action.

Comment. Subdivision (&)} of Section 920 not cnly creates an exception
to the hearsay rule but alsc a presumption. EVIDENCE CODE § 602 ("A statute
providing that a fact or group of facts is prime facie evidence of another
fact establishes a rebuttable presumption.”). The hearsay exception exlsts
and the presumption arises when it is established that the sample was taken
in accordance with the method prescribted by the rules and regulations.

Since the presumption is one that affects the burden of proof, it places

on the person claiming that the sszrple is not representative of the entire
lot the burden or proving that to be a fact. EVIDENCE CODE § 606 (“The
effect of a presumption effecting the burden of proof is to impose upon

the party against whom it operates the burden of proof as to the non-
existence of the presumed fact."). Concerning the effect of the presumption

Iy
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in a criminal action, sece Evidence Code Section €07 and the Comment
thereto.

Subdivision (b) not cnly crectes an exception to the hearsay rule
but also a presumption. The presumption is a presumption affecting the
burden of proof.

The phrase "in any court in this State" has been deleted as

unnecessary.
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SEC. 22. BSection 1040 of the Agricultural Code is amended
to read:

1040, In-amy-seiiony-eivil-er-eriminnly-in-any-eeuri-in-this
statey; A certificate of the director stating the results of any
analysis, purported to have been made under the provisions of this
act, ekaii-ke 15 prime-faeie-evidenee of the fact that the sample
or samples mentioned in sald analysis or certificate were properly
analyzed; that such samples were taken as herein provided; that
the substance analyzed contained the component parts stated in such
certificate and analysis; and that the semples were taken from the
lots, parcels or packages mentioned in said certificate. The pre-

sumption established by this section is a presumption affecting the

burden of proof, but it does not apply in a criminal action.

Comment. Section 1040 not only creates an exception to the hearsay
rule but also a presumption. EVIDENCE CODE § 602 (A statute providing
that a fact or group of facts is prima facie evidence of another fact
establishes a rebuttable presumption.”). Under Evidence Code Section 6C6,
the effect of . prosurption ffceting the turden of proof "is to imposc
upen the party 2gainst whom it operctes the burden of prosf os 4o the non-
existence of the presumed fact."

Although the certificate is admissible in a criminal action, no pre-
sumptive effect is given to it in a criminal action. This construction
seems to be & reasonable construction of the clause "in any action, civil
or criminal, in any court in this State" which formerly appeared in the

section.
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SEC. 23. Section 1105 of the Agricultural Code is repealed.
31305+ --It-phail-be-presuned-£frop-the-faet-ef-poscedsion-by
aRy-ser6ery-Fi¥y- oy corperation-engaged-in-the~sate-of-eggs-thas

sHeh-egee-are-fov-gatex

Comment. Section 1105 is unnecessary in light of Agricultural Code
Section 18. See Scction 18 and the Comment thereto. Compare 21 OPS. CAL.
ATTY, GEN. 171 (1953)(concerning Section 1105) with 17 OPS. CAL. ATTY.

GEN. 154 (1951)( concerning Section 18),
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§ 1106.1
SEC. 24, Section 1106.1 of the Agricultural Code is amended
to read:
1106.1. The director, by rcgulation, shall prescribe methods
of selecting samples of lots or contalners of eggs which shall be
regsonsbly calculated to producc by such scimling foir representas
tions of the entire lots or containers sampled. Any sarple talken

hereunder ahadd-be is prira Facic evidence y-in-any-eenrs-in-this-Biatey
of the true condition of the entirc Jot in the exardnpation of which

sald sample was token. The presurption esteblished by this section is

o presunption affecting the burden of proof.

Comment. Section 1106.1 . not only creates an exception to the hearsay
rule but alsc a preswption. EVIDENCE CODE § €02 {"A statute providing that
a fac. or group of facts is prima facie evidence of another fact establishes

a rebuttable presumption."}. The hearsay cxception cxists and the presunp-
ticn arises when it is established that the sample was thken

in zcecrdance with the pethods nrescribed by regmlction. Since the
presurption is onc that affects the burden of proof, it places on the
person claining that the sample is not representative of the entire lot the
burden of proving that to be a fact. EVIDENCE CODE § 606 ({"The cffect of a
presusption aflecting the burden of proof is to impose upon the party
against vhon it operates the burden of proof as to the nonexistence of the
presuned Tact."). Concerning the effect of the presumption in a criminal
action, see Evidence Code Section 607 and the Corment thereto,

The phrase”in any court in this State” has been delcted as unnecessary.
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SEC. 25. Section 1267 of the Agricultural Code is amended
to read:
1267, For the purpose of enforcing the provisions of this

chapter the director is authorized to receive verified complaints

frou producets epeinst oy carmission mereiant, Cealer, broken cosd
buyer, or agent or any person, assuming or attempting to act as such,
and upon receipt of such verified complaint shall have full authority
to make any and all necessary investigations relative to the said
complaint. The director or his authorized agents are empowered to
administer oaths of verification on said complaints. He shall

have at 2ll times free and unimpeded access to all buildings, yards,
warehouses, storage and transportation facilities in which any farm
products are kept, siored, handled or transported. He shall have
full authority to administer ocaths and take testimony thereunder,

to issue subpenas requiring the attendance of witnesses before him,
together with all books, memoranda, pPapers and other documents,
articles or instruments to compel the disclosure by such witnesses
of all facts known %o them relative to the matiters under investiga-
tion, and all parties disobeying the orders or subpenas of said
director shall be gullty of contempt and shall be certified to

the superior court of the State for punishment of such contempt.
Gepies—ef-feeefés;-audits-ané-reper@s»ef-aaaiESg-iﬁ5peetiea-eea%ifé-
ea%es;-eef%ixieé-fegefés;-fiaéiags-and—aii-ga@eys—ea-file-inyﬁhe
effiee-ef-the—ééfeeter-shail-be-ﬁriﬁa~€aeie-eviéeﬂee—ef-the-ﬂa%%eas
%he*ein-eea%aiaeé;-aaé-may—be-aémi%ﬁyé-iﬂée-eviaenee-ia—aay-heafiag
provided-in-+his-ckapsery

Comment. The last sentence of Section 1267 has been deleted.. Thie

santerce is iaconsistent with subdivision (e) of Scciion 1268.2.
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§ 1268.2
SEC, 26, Section 1268.2 of the Agricultural Code is

amended to read:

1268.2. (a) Oral evidence shall be taken only on oath or
affirmation,

{b) FEach party shall have these rights: To call and examine
witnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though that matter was not
coverad in the direct examination; to impeach any witness regardless
of which party first called him to testify; and to rebut the evidence
against him, If respondent does not testify in his own behalf he
may be called and examined as if under cross-examination.

(¢) The hearing need not be conducted according to technical
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible perscns
are accustomed to rely in the conduct of serious affairs, regardless
of the existence of any common law or statutory rule which might make
improper the admission of such evidence over objection in civil actions.
The rules of privilege shall be effective to the same extent that

they are new Br-hereafiey may otherwise required by statute to be

recognized in-eivii-setions at the hearing , and irrelevant and unduly

repetitious evidence shall be excluded.

Comment. The revisicn of the last sentence of Section 1268.2 is

necessary because, under Division 8 (ccrmencing with Section 50C) of the
Evidence Code, the privileges applicable in some administrative proceedings
gre at times different from those applicable in ciﬁil actions. As revised,
the last scntence of Section 1268.2 cerfcrrs to the last sentence of Govern-
ment Code Secticn 11513 (State Administrative Proccdure Act) as amended in

the act that cnacted the Evidence Code.
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SEC. 27. Section 1272 of the Agricultural Code is amended
to read:

1272, igl Then requesied ty his consignor, a ccrmissicn merchant
shall before the close of the next business day following the sale
of any farm products consigned to him transmit or deliver to the
cwner or consignor of the farm products a true written report of
such sale, showlng the amount sold, and the selling price. Remit-
tance in full of the amount realized from such sales, Including all
collections, overcharges and damages, less the agreed commission
and cther charges, together with a complete account of sales, shall
be made to the consignor within ten days after receipt of the
moneys by the commission merchant, unless otherwise agreed in writ-
ing. 1In the account the names and addresses of purchasers need not
be glven, except as required in Section 1271. Provided, however,
where a commission merchant has entered into a written contract with
two or more owners or consignors which contract provides that the
returns for farm products sold for the account of such owners or
consignors shall be pooled on a definite basis as to size and/or
grade, during a certain period of time then a commission merchant
ghall be required to render an account of sales, showlng the net
average pool return on each size and/or grade from sales made and
shall keep a correct record of such sales, showing in detail all
information as required in Section 1271 of the Agricultural Code.

SEE Ivery comsission merchont skall retain o copy of cll records
covering each transaction, for a pericd of one year from the date
thereof, which copy shall at all times be avallable for, and open

t0, the confidential inspection of the director and the consignor,
-L8.



§ 1272
or authorized representative of either. In the event of any
dispute or disagreenment Lbetween a consigror and a commission
merchant arising at the time of delivery as to condition, quality,
grade, pack, quantity or weight of any lot, shipment or consign-
ment of farm products, the department shall furnish upon the pay-
ment of a reasonable fee therefor by the requesting party a
certificate establishing the condition, quality, grade, pack,
quantity, or ' weight of such lot, shirment or consignment. Such
certificate shaii-be-is prime facie evidence im-adi-eeuris-of

thig-pEate-ap-te-the-resitals-theresf of the truth of the state-

ncnts contained therein . The presumption estchblished by this

subdivision is 4 presumpticn afeeting thEHEEFE?H of procf, but it

does not opply in = crimiral action. The burden of procf shall be

upon the cermission merchant to prove the correctness of his ecccunt-

ing oo to any transacticn which rony be queeticncd.

(¢} Every dealer must pay for farm products delivered to him
or it at the time and in the manner specified in the contract with
the producer, but if no time is set by such contract, or at the
time of said delivery, then within thirty days from the delivery or
taking possession of such farm products.

(d) Wo claim may be made as against the seller of farm products
by & dealer or cash buyer under this chapter, and no credit may te
allowed to such dealer or cash buyer as against a producer of farm
products by reason of dapmage to or. loss, dumping, or dispesal of
farm products sold to said dealer or cash buyer, in any payment,

accounting or settlement made by said dealer or cash buyer to said

producer, unless sald dealer or cash buyer has secured and is in

-hg-
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possession of a certificate, issued by an agricultural commissioner,
county health officer, direector, a duly authorized officer of the
Btate Board of Health, or by some other official now or hereafter
authorized by law, to the effect that the farm products involved
have been dameged, dumped, destroyed or otherwise disposed of as
unfit for human consumption or as in violation of the fruit and
vegetable standards of the Agricultural Code as contained in
Division 5, Chapter 2 thereof. Such certificate will not be valid
as proof of proper claim, credit or offset unless issued within
twenty-four hours of the receipt by the dealer or cash buyer of

the farm products involved.

Corment. Subdivision {b) of Sectisn 1272 not anly creates ap
exccption to the hearsay rule but also a presumpticn. EVIDENCE CODE § 602
{"A statute proviling that a fact or group of facts is prirma facie evidence
of another fact establishes o rchuttable presumption.”}. Under Evidence
Code “cetion 606, the effect of a presurption affecting the burden of
prooi "is to impose upon the porcy sgoinst whon it operates the . burden
of proof as to the nonexistence of the presumed fact."

The phrese "in all courts of thisg State" has been deleted as

unnecessary.
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SEC. 28. Section 1272.5 of the Agricultural Code is amended
to read:

1272.5. Preof of any sale of farm products made by a commise
gion merchant for less than the current market price to any person
with whom he has any financial connection, directly or indirectly
as owner of its corporate stock, as copartner, or otherwise, or
any sale cut of which said commission merchant receives, directly
or indirectly, any portion of the purchase price, other than the
commission named in licensee's application or in a specific contract

with the consignor, shall-ke-pripn-faeie-~evidenee establishes a

rebuttable presunption of fraud within the meaning of this chapter.

This presumption is a presumption affecting the burden of proof.

No cormission merchant, dealer, or broker who finances, lends
money, or otherwise makes advances of money or credits to another
commission merchant, dealer, or broker may deduct from the proceeds
of farm products marketed, sold, or otherwise handled by him on
behalf of or for the account of the commission merchant, dealer, or
broker to whom such money, loans, advances or credits are made, an
amount exceeding a reasocnable commission or brokerage together with
the usual and customsry selling charges and/or costs of marketing,
and may not otherwise divert 4o his own use or account or in liqui-
dation of such loans, advances or credits the moneys, returns, or
proceeds accruing from the sale, handling or marketing of farm
products handled by him on behalf of or for the account of the com-
mission merchant, dealer, or broker to whom or for whom such loans,

advances, or credits are made.
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Comment, When the facts that give riss %5 the presumption under
Section 1272.5 have been established, the commission merchant has the
burden of proof ts show the zbsence of fraud. EVIDENCE CODE § 606
7 {"The effect of a presumptiosn affecting the burden of proof is to
impose upon the party against whom it operates the burden of proof as
t5> the nonexistence of the presumed fact."), Concerning the effect of
this presumption in a criminal action, see Zvidence Code Section 607.

This presumption has been classified as a presumption affecting the
burden of proof in recognition of the fact that a commission merchant

serves in a flduciary capacity. See Raymond v, Independent Growers, Inc.,

133 Cal. App.2d 154, 284 p.2d 57 (1955). See also Section 1272 which
provides that the cormissicn merchant has the burden of proving the
correctness of his accounting as to any transacticn which may be

questioned.
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SEC., 29. Section L300,3-2 of the Agricultural Code is amended
to read:

1300.3-2. (a) Oral evidence shall be taken only on oath or
affirmation.

(b} EBach party shall have these rightss To call and examine
witnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though the matter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him to testify; and to rebut the evidence
against him, If respondent does not testify in his own behalf he may
be called and examined as if under cross-examination,

(c) The hearing nsed not be conducted asccording to technical
rules relating to evidence and witnesges. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduct of merious affairs, regardless
of the existence of any common law or statotory rule which might make
improper the admission of such evidence over ocbjection in civil actions.
The rules of privilege shall be effective to the same extent that they

are mew-er-heresfter-may otherwise reguired by statute to be recognized

in-eivil-setions at the hearing , and irrelevant and unduly repetitious

evidence sghall be excliuded,

Ccrment. The revision of the last sentence of Section 13C0.3-2 is necessary

because, under Division 8 (ccmmencing with Section 900) of the Evidence Code,
the privileges applicable in some administrative Proceedings are at times
different from those applicable in civil actions. As revised, the last
sentence of Section 1300.3-2 conforms to the last sentence of Govermment
Code Section 11513 (State Administrative Procedure Act) as revised in the

act that enacted the Evidence (ode.
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SEC. 30 . BSection 1300.5 of the Agricultural Code iz amended
to read:

1300.5. (a) Every processor other than a licensed winegrower
who purchases farm products from the producer thereof on a packout
basis shall promptly wupon completion of said processing inform the
producer of the results obtained, and in so doing shall account fully
and completely for the entire weight of the farm product so received
frem the producer.

Where a specific grade or quality is a condition of a packout
basis éontract between producer and the processor, such grade or
quality shall be determined at the completion of said processing by a
state or federal agency duly authorized to determine said grade or

quality, and the certificate issued in connection with said inspection

ghald-¥é ic prico focie cvilence of the gsrelde or condition or both

of the Tinishe? nroduct. The ~recurptiso ostoblished by this para-

roph is a pricuweptisn affccting thc burden of proof, tut it docs not

crrly inm o eriminal geilch.

Every contract betwsen a processor and a producer covering the
purchase of farm products on a packout basis shall, in addition to
designating the price to be paid for the svscific grade, designate
the price to be paid for any other grade into which the farm product
is processed as determined by inspection of the finished product by
a duly authorized state or fedesral agency.

{b) Every processor other than a licensed winegrower who receives
farm products from the producer therscof for processing on a consigned
basis shall promptly make and keep a corvect record showing in detail
the following with reference to the processing, haniling, storage, and

sale of sgid farm products:
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§ 1300.5
{1} The name and address of the consignor.

(2) The date received.

{(3) The quantity received.

(4) The size or sizes of tke containers into which the finished
product is packed,

(5) The grade or grades and quality of the finished product.

(6) The price or prices obtained from the sale of the finished
product,

(7} An itemized statement of costs and charges paid in connection
with the processing, handling, storage, and sale of the farm product.

{c) Vhere the processor has entered into a written contract with
two or more owners or consignors, which contract provides that the
returns for the farm products handled and sold for the account of such
gwners or consignors shall be peooled on a definite basis as to grade
or quality, or both, during a specific period of time, then the processor
shall render an account of sale showing the ret average pool return on
gach grade and gquallty from sales made, showing in detail all charges
in connection with the handling, processing and selling of such farm
products, and the processor shall keep a correct record of such sales
and charges.

{d) Every processor shall keep accurate books and records showing
the names and addresses of all producers selling and making delivery
of farm products to him, including the dates of deliveries, the quantities
thereof, and the agreed price to be paid therefor, and if no asgreed
price has been arrived at, or a method for determining the same agreed
upon, then such agreed price shall be congidered the value of such

products as of date of delivery. For the purpose of ascertaining such
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§ 1300.5
value and in addition to other evidence, reference may be had to
price quotations from the federal-state market news service.
Accurate grading and weight receipts bearing the date thereof shall
be given by all processors to each producer, or his agent, upon each
and every delivery, such receipt to bear the name and address
of the producer and the name of the processor. ot later than five
days after demand the processor shall give to svery such producer
s0 requesting a full and complete statement of such prsducer's
account, showing the entire quantities of products delivered by him,
the grades thereof, and the amount owing for svery lot and for the

whole thereof,

Corment. The second paragraph of subdivision (a) of Secticn 1300.5 not
only creates an exception to the hearsay rule but 21so a presumption. EVIDENCE
CODE § 602 ("4 statute providing that a fact or group of facts is prima facie
evidence of another fact establishes = rebuttable presumption.”). Under

vidence Cocde Section 606, the effect of a presumption affecting the burden
of proof "ie to impose upon the party against whom it Sperates the burden of

proof as to the nonexistence of the presumed fact.”’
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SEC., 31. Section 4135 of the Agricultural Code is amended

to read:

4135, The sale by any retail store, cr manufacturer or
distributor, including any producer-distributor or nonprofit co-
operative assocation acting as a distributor, of milk, cream, or
dairy products at less than cost is an unfalr practice. Cost as
applied to manufacturers and distributors, as used herein, shall
mean the cost of raw product, plus all costs of manufacturing,
processing, handling, sale and delivery, including overhead costs;
and cost as applied to retail stores, as used herein, shall mean invoice
or replacement cost, whichever is lower, plus the cost of doing business
of such retail store. '"Cost of raw product,” in the case of market
milk and market cream, whether or not such market milk or market cream
is used in the processing or manufacture cf dairy products, shall be
the appliceble minimum price therefore, if any, payable by distributors
to producers pursuant to stabilization or marketing plans in effect under
the provisions of Chapter 17 {commencing with Section 4200) of Division
6; provided, however, thai the foregoing definition of "cost of raw
product,” as applied to sales on a bid basis to public agencies or
institutions, shall be applicable only to market milk or market cream
utilized for Class 1 purposes, as such purposes are defined in Chapter 17,
Division 6 of this code., Evideree Proof of cost, besed on audits or

surveys, made in accordance with generally accepted cost accounting
procedures, sheldd-eensiitute-prira-faede-evidenee establishes a rebuttable-

presumpticn of such cost at the tlme of the ccrmission of such violation.



§ 4135

This presumption is a presumption affecting the burden »f proof,

but it does not apply in a criminal action., The director shall

establish by rule and regulations pursuant to Seetion  W1k3
the procedures which shall be considered as "generally accepted
cogt accounting procedures," Such procedures are those found

by the director to accurately determine szctual costs.

Comment. Under Evidence Code Section 600, the effect of a presumption
affecting the burden of proof "is to impose upon the party against whom
it operates the burden of proof as to the nonexistence of the presumed

fack,"
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SEC. 32. Section 4148 of the Agricultural Code is amended
to read:

L1k8. Prices filed pursuant to Section 4147 shall be mede in
such office of the director as he shall designate. Such prices
shall not teccme effective until the seventh day after filing.
Ewideree Procf of any sale of, or offer or agreement to sell such
market milk,:market cream or dairy products by a distributor at
less than the prices theretofore filed with the director by such
distributor pursuant to the provisions of this article ghall-eorstiv

sate-prima-faeie-preef establishes a rebuttable presumption of a

violation of this article. Thisg presumption is g presumption affecting

the burden of procucing evidence., Offers and aareecents to sell, as

used hereln, shall include offers and agreements which are condi-
tional, or which shall bhecome effective, upon the filing thereafter

of amended prices by the distributor meking such offer. Upon receipt
of such filings or amendments, the director shall forthwith date,

file and index the same in such manner that the information therein
contained shall at all times be kept current and be readily available
e any interested person desiring to inspect the same. Any other
distributor in the marketing area mey meet any such prices so filed;
provided, that such distributor shall file with the director a schedule
of prices not exceeding the prices so met by him within 24 hours after

meeting the same.
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Comment. The effect of a presumption affecting the burden of
producing evidence is stated in Evidence Code Section 604: "The effect
of a presumption affecting the burden of praducing svidence 1s to require
the trier of fact to assume the existence of the presumed fact unless and
mtil evidence is introduced which would support a finding of 1ts non-
existence, in which case the trier of fact shall determine the existence
oy nonexistence of the presumed fact from the evidence and without regard
t5 the presumption. Nothing in this section shall be construed to prevent

the drawing of any inference that mey be appropriate.”
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